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Welcome

Welcome to the July edition of Government Matters. For
readers who don’t yet know me, I’m Ben Dube, Sparke
Helmore’s new Government National Practice Group
Leader. I’ve been with the firm for 10 years and took up
this new appointment in May 2016. I’ve been working with
Commonwealth Government clients since 1996 when I joined
ComSuper as a graduate.

3

By Ben Dube, Government National Practice Group Leader

Are you liable for aggravated damages in privacy actions?
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I’d like to thank Richard Morrison for leading our Government
practice for the past four years.

The impact of the Federal Privacy Commissioner’s first aggravated damages award
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In this issue, we examine the first award of aggravated damages by the Federal Privacy
Commissioner in a determination and what this means for agencies.

12

Two years ago the anti-bullying jurisdiction began under the Fair Work Act 2009 (Cth)
(FW Act) and we now look at the key decisions and trends that have emerged since then.

14

Drafting a robust and tailored liquidated damages regime can help organisations to
overcome challenges that arise when obligations aren’t met under Commonwealth
contracts. We examine how best to do this.

Effectively addressing mental health issues experienced by workers

ANAO’s review of limited tender processes
Findings from the review and recommendations for conducting a sound process

Recent developments

In other recent changes in our Government team, I’m delighted to announce we have
promoted Ashley Cahif and Holly McAdam to Partner. Ashley is a leader in our firm’s
governance and probity practice and editor of Government Matters and Holly is part of
our firm’s major projects team.

A summary of recent legal developments that affect Commonwealth
decision-makers

We address the risks involved in managing volatile workers who may be dealing
with mental health issues from work health and safety (WHS) and workers’
compensation perspectives.
Finally, we look at the Australian National Audit Office’s review of the limited tender
process and the findings and recommendations from its recent audit.
If there are any topics you would like us to explore in future issues, please send
me an email at ben.dube@sparke.com.au
I hope you enjoy this issue of Government Matters.
Sincerely,

If you have any questions or suggestions about Government Matters contact the editor,
Ashley Cahif, on (02) 6263 6361 or ashley.cahif@sparke.com.au
If you would prefer to receive a soft copy of future issues, or no longer wish to receive this
publication, please send an email to caitlin.catalano@sparke.com.au
Copyright 2016 © Sparke Helmore
This publication is not legal advice. It is not intended to be comprehensive. You should seek
specific professional advice before acting on the basis of anything in this publication.
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Are you liable for aggravated damages in
privacy actions?

By Ashley Cahif

Claimants commonly include aggravated
damages as part of their privacy claim;
however, until recently, they had never been
awarded. As a result, there has been little
practical guidance on what circumstances
would justify their award.
That changed in the case of HW and Freelancer
International Limited
award of aggravated damages by the Federal
Privacy Commissioner in a determination.

Background
Freelancer is a large online freelancing
marketplace where employers post work they
need to be done and freelancers offer quotes
to complete the project.
HW registered with Freelancer and provided
personal information as part of the user
registration process.
Over the next few years, a series of disputes
arose between HW and Freelancer, with HW
undertaking work and having his account
(and funds in those accounts) frozen for
various reasons.

The relationship between the parties
degenerated further when HW posted an
article about Freelancer on his personal
blog (under a pseudonym), which was then
published on a business blog site. In response,
Freelancer emailed HW stating it was aware of
the blogs and alleged that HW had vandalised
Freelancer’s Wikipedia page. It requested that
the blog posts be removed or action would
be taken.
What followed was a series of further blog
posts by HW and Freelancer disclosing HW’s
name and pseudonyms on various webpages.
After a methodical exploration of each of the
claims, the Privacy Commissioner found that
Freelancer had breached its obligations under
the Privacy Act 1988 (Cth) (Privacy Act).

General damages
In coming to his award of general damages for
non-economic loss, the Privacy Commissioner
considered:
• the impact of the privacy breaches on HW
• the numerous instances of the breaches
• the fact that the breaches were made to the
general public over a protracted period, and
• that information of a sensitive nature, in at
least one instance, was also disclosed.

Aggravated damages
Following his award of general damages, the
Privacy Commissioner examined whether he
should make an award for aggravated and
punitive damages.
Commissioner held that he didn’t have the
power to award punitive damages under
the Privacy Act because it doesn’t fall within
the “by way of compensation” requirement
of s 52(1)(iii).
However, the Privacy Commissioner followed
authority, holding that aggravated damages
does fall within the scope of s 52(1)(iii). He
then restated the guiding principles set down
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in ‘BO’ v AeroCare Pty Ltd [2014] AlCmr 32
to determine whether or not an award for
aggravated damages is warranted:
• Did the defendant behave “high-handedly,
maliciously, insultingly or oppressively”?
• Did the manner in which a defendant
conducted their case exacerbate the hurt
and injury suffered by the plaintiff?
In considering these principles, it was noted
that the Macquarie Dictionary
• ”high-handed” as “overbearing”, with
dictatorial; haughtily or rudely arrogant”
• “maliciously” as “showing malice” and
suffering on another”
• “insultingly” as “treat[ing] insolently or
with contemptuous rudeness; affront”, and
• “oppressive” as “burdensome, unjustly
harsh or tyrannical”.
Unlike previous cases, after considering these
principles the Privacy Commissioner found that
Importantly, in coming to this conclusion, the
Privacy Commissioner noted it was the manner
in which Freelancer carried out its improper
conduct, not the conduct itself, that was the
basis for the award.
The Privacy Commissioner stated that
aggravated damages in this case was
appropriate, despite the compensation being
for injury to feelings which was compensated
for in HW’s claim for general damages. This
was because:
• Freelancer’s conduct in improperly disclosing
HW’s personal information was aggravated
by its apparent disregard for his privacy and
its own privacy obligations, as it continued
to publish HW’s information online despite
being made aware it breached privacy
legislation and was contrary to its own
privacy policy

Macquarie Dictionary
terms, and
• the way in which Freelancer disclosed
HW’s personal information exacerbated
his frustration, anger, humiliation and
emotional distress.
The Commissioner also noted aggravated
had not ignored the complaint made to
Commissioner nor refused to conciliate
and negotiate with HW. This was due to
Freelancer’s high-handedness during the
period of its improper conduct and its
apparent indifference to the effect of its
conduct toward HW. In other words,
aggravated damages can be awarded as a
result of the conduct itself, not only
due to the conduct in subsequent proceedings.
To come to a decision on quantum, the Privacy
Commissioner looked at compensation awards
in discrimination cases, noting that awards
were in the range of $500-$7,500, with a
majority of awards toward the higher
The Privacy Commissioner ultimately awarded
HW $5,000 for aggravated damages.

What this means for agencies
This decision demonstrates that going
forward the Privacy Commissioner will award
aggravated damages where it is appropriate
to do so. It highlights that liability for improper
conduct (that would justify aggravated
damages) cannot be overcome simply by
taking a reasonable and conciliatory approach
in subsequent proceedings, and establishes
a precedent range for the quantum of
aggravated damages awards of $500-$7,500,
with a tendency toward the $7,500 end.

• the manner in which Freelancer conducted
itself highlighted Freelancer’s apparent
contempt of, or at best, indifference to
HW’s complaints about its interference
with his privacy. This conduct could be
described as malicious, oppressive and/or
high-handed, falling within the scope of the
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Anti-bullying orders—The story so far
When the anti-bullying jurisdiction in the FW
Act commenced, there were fears of a wave
of applications.
We look at some key outcomes in the first two
years of operation of the jurisdiction and ask
what it has meant in practice for employers.

Applications to date
In the period from 1 January 2014 to 31
December 2015, only 11 anti-bullying orders
were made by the Fair Work Commission,
despite the Commission receiving
1,052 applications.
Of those applications, only 27 were
recorded as relating to Commonwealth
Government employment.
As with any industrial litigation, many
applications are resolved by the parties without
the need for an order.
In addition, a review of the reported cases
indicated that changed circumstances in
the workplace can reduce the risk of the
Commission making orders.

The jurisdiction
First, a quick snapshot of the jurisdiction.
Under Chapter 6, Part 6-4B of the FW Act:
• An application may be made by a “worker
who reasonably believes that he or she has
been bullied at work”.
• “Bullied at work” means:
• an individual or group at work
“repeatedly behaves unreasonably
towards the worker, or group of
workers of which the worker is a
member”, and
• that behaviour creates a risk to health
and safety.
• Bullying does not include “reasonable
management action carried out in a
reasonable manner”.
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Reasonable management action
By Janice Nand

• The Commission may make any order it
considers appropriate (except the payment
of a pecuniary amount):
• to “prevent the worker from being
bullied at work”, and
• if it is satisfied the worker has been
bullied and there is a risk the worker
will continue to be bullied.

The Commission often finds that conduct
is not bullying because it is reasonable
management action, such as performance
improvement action.
Even where the implementation of a
performance improvement process is not
beyond criticism or does not constitute
the best human resources practice, the
shortcomings may not reach the required level
to be viewed as having been carried out in an
unreasonable manner, as shown in Amie Mac.

Reasonably believes that he or she has
been bullied at work

Prevent the worker from being bullied at
work

The initial hurdle for applicants is to show that
the conduct complained of actually occurred
and that it constituted bullying.

There must be an ongoing risk that the
bullying will continue before an order can
be made. Recently, this has proven to be the
main impediment to obtaining an order.

Whether the conduct is bullying will depend
on the circumstances or context.
For behaviour to be considered bullying,
there must be repeated conduct. It is rare to
have just one type of conduct raised in an
application—there is usually a range or list of
alleged behaviours raised.
For example, in Rachael Roberts v VIEW
Launceston Pty Ltd as trustee for the VIEW
Launceston Unit Trust T/A View Launceston
[2015] FWC 6556, the Applicant claimed 18
separate incidents of bullying. The Commission
found some of these were bullying, including
the manager delaying actioning work
submitted for approval by the Applicant,
speaking in a belittling, rude and hostile
manner, either ignoring or speaking to the
Applicant in an abrupt way, removing her
as a Facebook “friend” immediately after a
workplace disagreement and generally treating
her differently to other employees.
Creates a risk to health and safety
There must be a causal link between the
behaviour and the risk to health and safety.
In two decisions, Ms SB [2014] FWC 2104
and Amie Mac v Bank of Queensland;
Locke [2015] FWC 774 (Amie Mac), the
Commission confirmed that applicants don’t
need to demonstrate they suffered an actual
detriment to their health and safety. The issue
is whether the conduct gave rise to a risk to
health and safety, which is not a particularly
high threshold.

The Commission has repeatedly refused to
make orders where:
• the Applicant or the person found to
have engaged in bullying has left the
workplace, or
• changes have been implemented by
management that significantly reduce
the risk of the bullying continuing.
For example, in Lisa Fsadni [2016] FWC
1286, the Commission found that it lacked
jurisdiction to make an order because the
two employees accused of bullying had
resigned and there was no longer a risk that
the Applicant would continue to be bullied
at work.
Similarly, in KM [2016] FWC 2088 the
Commission found it lacked jurisdiction
because the Applicant had left the workplace.
However, removing the alleged bully or an
applicant from the workplace may give rise
to other claims against the employer, such
as unfair dismissal or a breach of the general
protections provisions in the FW Act. For this
reason, such action should not be viewed
as a quick fix. Conversely, conducting an
investigation into a claim of bullying and taking
disciplinary action against the perpetrator, if
substantiated, would be appropriate.
Another response employers can take is to
show that changes have been made in the
workplace to reduce the risk of continued
bullying. For example, in Ms LP [2016]

FWC 6602 and Ms LP [2016] FWC 763,
the employer introduced a series of positive
initiatives, which reduced the risk. This was
based on the employer’s evidence that it
had developed, and provided training on, a
comprehensive set of policies about workplace
bullying and appropriate workplace behaviour.
When the Applicant raised further complaints,
the employer immediately appointed an
experienced workplace investigator to
investigate the conduct.
In the Rachael Roberts decision, however, the
Commission rejected the employer’s claim
that an order was unnecessary because an
anti-bullying policy and reference manual
had been rolled out to the workplace since
the application. The Commission found the
employer had denied that any of the alleged
behaviour constituted bullying at the hearing
and this demonstrated a lack of understanding
as to the nature of bullying. As a consequence,
the anti-bullying order could be made.

Where does this leave the bullying
jurisdiction?
While employees are making applications to
the Commission for anti-bullying orders, they
are not doing so in the expected numbers.
This may be due in part to the lack of
jurisdiction to order compensation or concerns
about how an application may affect the
employment relationship.
Where applications are made, many do not
proceed past conciliation conferences.
More significant, however, is the fact that very
few orders have been made.
While changes in personnel and workplace
procedures and culture have reduced the risk
of ongoing bullying and the need for orders
in some cases, this has not been sufficient in
other cases.
The first two years of the jurisdiction has
provided general, but not definitive, guidance
on workplace bullying for employers. It will be
interesting to see how the jurisdiction develops
in the future.
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How to draft a liquidated damages regime
that will survive a challenge

By Ashley Cahif

A key benefit of a liquidated damages regime
is that it gives both parties certainty about
what happens if a contractual obligation
is not met, such as failing to deliver goods
by a certain date. However, it is often this
contractual certainty that is challenged when it
is time to pay damages.
There are some common challenges to a
liquidated damages regime and key steps you
can take to ensure your regime is enforceable.

Penalties
There has been a question mark over the
enforceability of many commonly used
contractual performance incentives since
the High Court’s decision in Andrews v
Australia and New Zealand Banking Group
Limited (Andrews).
Despite the uncertainty created by the
Andrews decision, it appears that one

principle remains clear—if the amount of the
liquidated damages is a genuine pre-estimate
of loss it will not be penal and, therefore, will
be enforceable.

Prevention principle
The “prevention principle” operates to prevent
a party claiming liquidated damages for the
other party’s failure to complete a task by a
due date, where this failure was caused by the
party claiming damages.
The principle is based on the notion that a
party cannot recover damages for what they
have caused.
Some common examples of acts of prevention
include:
• breach of contract, such as failing to give
access or delaying granting approvals, or
• valid actions, such as instructing the other
party to perform additional works.

If your contract does not provide for how
a delay is to be dealt with, the prevention
principle will operate. This means that the
party who was originally contracted to provide
the goods or services in question is no longer
required to do so by the original contractual
deadline. In other words, the original deadline
falls away and time becomes “at large”,
meaning that there is no longer a date for
liquidated damages to start running from.
In the context of liquidated damages, the
principle has been applied to disentitle a party
from recovering liquidated damages even:
• where the delay was caused by delays
of both parties, or
• if the other party, due to its own delays,
could not have completed the work
on time.
While time being “at large” does not
necessarily mean that the party seeking
damages is no longer entitled to any
damages, it does mean that the party will
have to establish what is a reasonable time
for completion and the actual loss suffered
as a result of the delay. Clearly this is more
difficult and costly to establish than relying on
the predetermined amount calculated under a
liquidated damages regime.

How to overcome the effect of the
prevention principle
A properly drafted extension of time regime
can prevent a delay, caused by the party
seeking to rely on the liquidated damages
regime, resulting in time being “at large”.
An appropriately drafted extension of time
clause allows the completion deadline to
be extended by the same amount of time
that the act of prevention delayed the
contractor from performing its obligations.
This effectively negates the effect of any delay
caused by the party attempting to recover the
liquidated damages.
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An appropriately drafted
extension of time clause allows
the completion deadline to be
extended...[and] negates the
effect of any delay caused by
the party attempting to recover
the liquidated damages.
Key points in drafting an appropriate extension
of time clause include:
• it is triggered by an act of prevention
• there are strict notice requirements that
the other party must comply with to
obtain an extension of time, to avoid
the party “banking” them and claiming
extensions at the last minute
• there is an ability to grant an extension of
time unilaterally, to avoid the argument
that the inability to claim an extension of
time due to the notice provisions means
the prevention principle applies (as was
held in Gaymark Investments Pty Limited v
Walter Construction Group Limited), and
• the ability to grant an extension of time
can be exercised at any time, to ensure
that if the matter is being determined after
completion there can be a retrospective
allocation of responsibility for delay.

What this means for agencies
Many standard form Commonwealth contracts
include a liquidated damages regime. As with
any standard form contracts, the danger in
using many of the precedent clauses without
fully considering their application is that
there is a risk that, without tailoring for the
specific circumstances of the transaction, the
provisions may become unenforceable.
In the case of liquidated damages, it is critical
that the contractual regime is not penal in
nature and is flexible enough to respond to
an act of prevention through an appropriate
extension of time regime.
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Managing volatile workers employed by the
Commonwealth Government

By Bill Kritharas and Katherine Agapitos

Mental health issues are prevalent in Australian
workplaces with stress and psychosocial
hazards identified as a major causative
factor of occupational incidents, injuries and
absenteeism. Evidently, these circumstances
increase potential legal risk from both a WHS
and workers’ compensation perspective.
There may also be other effects, such as
impacts on workplace culture, reputation and
commercial relationships.
Studies undertaken by the Australian
Bureau of Statistics in 2007 identified that
approximately 45% of Australians between
the ages of 16 and 85 will experience a mental
illness. Safe Work Australia also identified
mental stress claims as the most common and
costly workers’ compensation claims, with the
main categories being workplace pressures,
bullying and harassment.
Commonwealth agencies have structured
criteria and mechanisms for recruiting suitable
candidates for roles and are also required to
adhere to equal opportunity in employment
principles. Balancing these obligations and
identifying, managing and appropriately
supporting workers who suffer from mental
health issues or are susceptible to particular
stress can be difficult to manage.
Under WHS legislation, businesses have
a duty to eliminate or minimise potential
risks to health in the workplace, so far as is
reasonably practicable. The duty extends to the
elimination of risks to psychological as well as
physical health.
One way to eliminate or minimise risks, in the
context of psychological health risks, is to have
clear WHS management systems that provide
appropriate mechanisms for managing mental
health issues in the workplace.
A case that highlights the risks that the
Commonwealth Government faces when
managing alleged instances of mental health
issues is Sidhu and Comcare [2014] AATA 671.
The case arose following a series of disputes
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between a Commonwealth Government
Australian Public Service Executive Level 1
Officer, Ms Sidhu, and her manager about
discrepancies in time recording, unauthorised
and unapproved study leave and poor
performance resulting in a compensation
claim for an “adjustment reaction” under
the Safety, Rehabilitation and Compensation
Act 1988 (Cth).
Ms Sidhu felt her manager’s actions during
these disputes were unreasonable. She claimed
that the rejection of study leave, access to her
log-on and log-off building access records
and poor mid-year performance rating were
examples of intimidation and that her manager
used her position to intimidate and scrutinise
her work and career. Ms Sidhu could not
justify the discrepancies in the time recording.
The evidence provided identified that study
leave was not granted due to unsatisfactory
performance and communication failures, but
Ms Sidhu claimed that the delayed approval
of study leave was unreasonable. The Tribunal
held that this delay was not deliberate.
Ms Sidhu also claimed that there was
insufficient support to assist with her under
performance and inadequate guidance to
complete the performance assessment.
However, the Government’s evidence showed
that there was adequate documentation,
support and sufficient guidance in the
Australian Tax Office’s corporate documents to
help her to complete the assessment.
Ms Sidhu said that working in her team was
affecting her health and requested a transfer.
This was supported by her manager, who
said that she would be required to note the
outstanding time recording and unauthorised
leave on the system. The Tribunal agreed that
these actions were not unreasonable.
The Tribunal’s key issue to consider was
whether the adjustment reaction was
compensable given it was due to reasonable
administrative action undertaken in a
reasonable manner.

Overall, the Tribunal held that reasonable
administrative action was taken in the
circumstances. It did not disagree that Ms
Sidhu was suffering from an adjustment
disorder and noted that this case manifested
from the breakdown of the relationship
between a supervisor and an employee, and
that this adversely affected the level of trust
between the two and led to a considerable
amount of hostile action by both parties.
The Tribunal identified that the evidence did
not support the claim that the manager’s
administrative actions were unreasonable or
that the actions were taken by Ms Sidhu in a
reasonable manner.

WHS implications of this case
Although this case was about eligibility for
workers’ compensation, it provides valuable
insight into the Tribunal’s view of reasonable
steps that organisations should be taking
when managing alleged instances of mental
health issues and/or associated risks.
Sidhu and Comcare also shows that
compensation cannot be given for an
adjustment disorder when reasonable
administrative action has been taken. It
also illustrates the need to implement
appropriate systems that sufficiently manage
workplace disputes.
As a Commonwealth Government entity, the
ATO is also bound by the Work Health and
Safety Act 2011 (Cth). As such, a general duty
exists for the ATO and all Commonwealth
Government agencies as persons conducting
a business or undertaking (PCBU), to ensure
so far as is reasonably practicable, the health,
safety and welfare of all workers, including
managers and executives.
This requires taking reasonably practicable
steps to provide and maintain a work
environment without risks to health and
safety, as well as adequate welfare facilities
for all workers, including volatile workers. In
doing so, the PCBU should assess the risk of
volatile worker behaviour as a hazard and
implement sufficient systems to control the risk
of this occurrence.

PCBUs need to implement appropriate
controls to minimise the frequency of conflict
in the workplace, to avoid the breakdown of
communication and eliminate the presence of
a negative culture to improve the wellbeing
and general morale in the workplace.
To do this, PCBUs can:
• encourage feedback from workers and
improve consultation and communication
strategies
• promote a positive culture of collaboration
in the workplace to avoid disputes
escalating
• encourage all workers to actively
participate in conflict management and
dispute resolution training, and
• implement clear systems and processes
to ensure workers understand the
expectations of their roles.
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ANAO’s review of limited tender processes
By Ashley Cahif

The Australian National Audit Office (ANAO)
recently conducted an audit on limited tender
processes undertaken by Commonwealth
Government entities. It aimed to assess
whether entities had appropriately justified
the use of limited tender procurement and
whether the processes met the requirements
of the Commonwealth Procurement
Rules (CPRs).
The audit examined a sample of limited
tender procurements conducted by three
Commonwealth Government entities who had
reported a high proportion of limited tender
procurements. The ANAO considered whether
the entities had:
• adhered to the requirements of the
financial management framework
• applied sound practices when undertaking
limited tender procurements, and
• established effective procurement support
and review arrangements.

As the entity does not have to comply with the
requirements of a full open market approach,
limited tenders are often the quickest and
cheapest procurement method. In 2013-14
alone, limited tenders accounted for 56%
of all procurements, worth approximately
$23.8 billion.
However, as they often have the effect of
reducing competition, the CPRs only allow
limited tenders in specific circumstances.
Even if an entity’s procurement qualifies for a
limited tender process, the CPRs still require
the procurement to provide a value for
money outcome.

ANAO’s findings
Some of the key findings of the audit include:
• 85% of the procurements reviewed
contained an estimate of the procurement’s
value in the planning documents.

What is a limited tender?

• 71% of the procurements reviewed
contained evidence of delegate approval
or clearance to approach the market.

A limited tender is when a Commonwealth
entity attempting to buy goods or services,
or both, approaches one or more potential
suppliers directly and requests that they make
submissions without having to comply with
the process for open or pre-qualified tenders.

• For high-value limited procurements (which
under the CPRs are required to have a
written justification for their use and
appropriate supporting documentation
maintained), 80% of the procurements
reviewed contained written justification of

how the procurements represented value
for money, but not all of them maintained
appropriate documentation supporting
the assessments.
• 26% of the procurements reviewed did
not have evidence of appropriate approval
before entering the arrangements.
• 29% of the sampled contract notices had
been misreported on AusTender.
• Although the entities had developed
guidance material that aligned with the
CPRs, in practice the guidance was not
always followed.
• Only 26% of the procurements were
correctly reported on AusTender and within
the required time period of 42 days.

ANAO guidance on choosing a procurement
method
The ANAO report provides a useful summary
of the typical considerations for choosing a
procurement method for procurements at or
above the relevant financial threshold.
The summary notes two preliminary steps
to consider before deciding whether a
procurement meets the requirements for a
limited tender process:
• Are there any special directions for
procuring the type of good or service (such
as a Whole-of-Government arrangement)?
• Does the entity have any pre-existing
arrangements for the type of procurement,
such as a panel or a multi-use list, or is
there an opportunity to “piggyback” on
another entity’s arrangement?
If none of these arrangements or opportunities
exist, then the entity can consider if a limited
tender process is suitable.

When can an entity use a limited tender?
Entities can use limited tenders where
their procurement is below the threshold
value—generally below $80,000 for noncorporate Commonwealth entities or $7.5
million for construction services—as long
as the procurement still provides a value for
money outcome.
For an agency to conduct a limited tender for
procurements equal to or above these financial
Page 12 | August 2016 | Sparke Helmore Lawyers

thresholds, the procurement must fall
within either:
• an exemption in Appendix A of the CPRs, or
• a condition for limited tender in line with
the conditions set out in paragraph 10.3
of the CPRs.
If either of these appear to apply to a
procurement process, this should be discussed
with the relevant delegate for the procurement
process and clearly articulated in the planning
documents or the corporate record.
For example, if urgency is identified as the
basis for conducting a limited tender process
for a procurement valued above the applicable
financial threshold, paragraph 10.3 b. of the
CPRs requires the urgency to be “extreme”
and brought about by “events unforeseen by
the agency”. A statement that a procurement
is urgent is not enough to satisfy the CPR
requirements.

What this means for entities
This audit is the sixth that the ANAO has
conducted since 2007 that has specifically
focused on aspects of procurement by
Commonwealth Government entities.
This demonstrates the ANAO’s continuing
interest in monitoring compliance with
the CPRs and reiterates the importance of
conducting all procurements in a way that will
withstand an audit process.
Two of the report’s key recommendations are:
• entities should review and, where
necessary, strengthen pre-approval
compliance assurance mechanisms and
supporting documentation (including
estimated procurement value, justification
for using a limited tender process and
how the procurement represents value for
money in the circumstances), and
• entities should review their reporting
arrangements, including quality checks,
to improve the accuracy and timeliness
of contract information reported
on AusTender.
Agencies should implement these
recommendations into their procurement
processes.
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Recent developments
There has been a range of
recent legal developments that
affect Commonwealth decisionmakers. Further information on
these developments is available
at www.sparke.com.au
With big data comes big privacy
responsibility
Big data analytics has the potential to bring
social and economic benefits, but the entities
that use them must be fully aware of their
privacy obligations under the Privacy Act. The
OAIC has released a consultation draft of its
Guide to big data and the Australian Privacy
Principles to provide clear guidance in this area.
Primarily, the Guide recommends entities
consider whether de-identified (non-personal)
information can be used as part of their
big data activities and if they can embed
bespoke, integrated privacy practices across
the organisation and in individual projects
and activities.

Legal services direction to affect timebarred child abuse claims until 2019
Commonwealth agencies have been directed
to refrain from pleading a limitation period
defence to claims brought by survivors of
child sexual abuse.
The Attorney-General’s Direction further
extends to prohibiting Commonwealth
agencies from opposing any application for
an extension of the limitation period for a
time-barred child abuse claim. However, and
relevantly for agencies that are already involved
in these types of claims, the Direction does not
apply to any proceeding where a Court has
already determined the limitation issue—both
in the context of a successful defence to a
claim based on the expiration of the limitation
period or a failed application for an extension
of a limitation period in a child abuse claim.
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About the contributors
The Commission has estimated there are more
than 65,000 unreported claims of child sexual
abuse across a range of institutions within
Australia. With the limitation period, in this
context, often proving the primary obstacle for
a claimant to overcome, the Direction of the
Attorney-General may see an opening of the
flood gates of previously unreported claims
against Commonwealth agencies or claims
previously made but not pressed through
the legal system.

Privacy Bill amendment will have to wait for
the next government…again
This isn’t the first time the Commonwealth
Government has been unable to introduce
and pass the proposed Privacy Amendment
(Notification of Serious Data Breaches) Bill
2015. As a result, the mandatory breach
notification scheme’s future will now depend
upon the policy objectives of the next
government and its ability to progress the
legislation through Parliament.
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Following criticism from the industry and
government agencies, which focused on the
scope and lack of clarity around reasonable
awareness and assessing harm, it could be a
while before we see this amendment enacted.

Janice is an employment and industrial relations lawyer, who advises Commonwealth and state
government agencies. She is also a successful advocate and has appeared in Australia’s highest
tribunals and courts.

Recent updates to statutory benefits for
Commonwealth workers’ compensation

Katherine is a workplace lawyer who advises the transport industry on a range of WHS
matters, including workplace incident response, management and prosecutions brought by
the regulator, regulatory work, WHS policy development and training, and changes to WHS
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Statutory rates under the Safety, Rehabilitation
and Compensation Act 1988 (SRC Act)
have been updated and are in effect from
1 July 2016.

Katherine Agapitos, Lawyer

Sparke Helmore Lawyers has developed a
permanent impairment and non-economic
loss calculator for the 2016/2017 financial year,
to help you calculate entitlements under s 24
and s 27 of the SRC Act.
Visit http://www.sparke.com.au/insights/
recent-updates-to-statutory-benefits-forcommonwealth-workers-compensation/
to view the list of new rates and to access
the calculator.
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