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of Serious Data Breaches) Bill 2015, which—if passed—
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Commissioner if a serious data breach has occurred.
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and what the High Court’s express refusal to clarify the law in Mount Bruce Mining Pty
Limited v Wright Prospecting Pty Limited & Anor means.
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The WHS duties of Government employers to employees using the
sharing economy

Recent developments

We look at the High Court’s decision in Commonwealth v
Director, Fair Work Building Inspectorate, which has clarified
that regulators, like any party, are able to make submissions
or reach agreements about penalties in a civil proceeding.

A summary of recent legal developments that affect Commonwealth
decision-makers

I hope you enjoy this issue of Government Matters.
Sincerely,

If you have any questions or suggestions about Government Matters contact the editor,
Ashley Cahif, on (02) 6263 6361 or ashley.cahif@sparke.com.au

Richard Morrison
Government National Practice Group Leader
Sparke Helmore Lawyers

If you would prefer to receive a soft copy of future issues, or no longer wish to receive this
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Mandatory notification of data breaches:
Consultation draft released

By Michael Palfrey and Ashley Cahif

Under proposed new laws that were recently
released, entities subject to the Privacy Act
1988 (Cth) (Privacy Act) will be required to
notify affected individuals and the Privacy
Commissioner if there are reasonable grounds
to believe a serious data breach has occurred.
On 3 December 2015, the Attorney-General’s
Department released a package of documents,
including its exposure draft of the Privacy
Amendment (Notification of Serious Data
Breaches) Bill 2015 (the Bill), for consultation.
Previously the Commonwealth Government
had stated that it would introduce the Bill into
Parliament before the end of 2015. However,
in a welcome move, the Government released
an exposure draft for consultation rather
than attempting to rush legislation through
Parliament to meet its self-imposed deadline.

To constitute a “real risk of serious harm”,
the risk must be real, that is, not just remote.
Harm is defined broadly and includes physical,
psychological, emotional, economic and
financial harm as well as harm to reputation.
The notification obligation is triggered if
there are reasonable grounds to believe...
The obligation is to notify the Privacy
Commissioner and the individuals affected
when the entity is aware, or ought reasonably
to have been aware, that there are reasonable
grounds to believe there has been a serious
data breach.
Notification requirements
The notification must be given as soon as
practicable after the entity is aware, or ought
reasonably to have been aware, of those
grounds and must include:

Overview of the proposed changes

• the identity and contact details of the entity

If passed, the Bill will introduce a new Part
into the Privacy Act, setting out a mandatory
notification regime. The key aspects of the
proposed regime are:

• a description of the serious data breach

General rule

Privacy Commissioner’s power to direct
a notification

The general rule under the Bill requires entities
subject to the Privacy Act to disclose a serious
data breach to the individual and the Privacy
Commissioner, if there are reasonable grounds
to believe a serious data breach has occurred.
Notification if there is a serious data
breach
A “serious data breach” is deemed to have
occurred if:
• personal information about one or more
individuals
• has been subject to unauthorised access
or unauthorised disclosure, or
• is lost in circumstances likely to give rise
to unauthorised access or unauthorised
disclosure, and
• there is a real risk of serious harm to the
individual as a result of the data breach.
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• has the capacity to undertake
Commissioner-initiated investigations,
make determinations, seek enforceable
undertakings and pursue civil
penalties for serious or repeated
interferences with privacy.
The stated reasoning behind this approach
is that it will permit the use of less severe
sanctions—including public or personal
apologies, compensation payments or
enforceable undertakings—before elevating
sanctions to a civil penalty, which is
applicable where there has been a serious or
repeated non-compliance with mandatory
notification requirements.
Exemptions
The Bill proposes several exemptions from the
mandatory notification regime:
• entities exempt from the operation of the
Privacy Act
• law enforcement bodies will not be
required to notify affected individuals if
compliance with this requirement would be
likely to prejudice law enforcement activities
• if compliance would be inconsistent
with another law of the Commonwealth

that regulates the use or disclosure
of information
• if the serious data breach falls under
the mandatory data breach notification
requirement in s 75 of the My Health
Records Act 2012, or
• if, after becoming aware that there are
reasonable grounds to believe a serious
data breach has occurred, the entity
subsequently carries out a reasonable
assessment of the circumstances within 30
days and finds that there are no reasonable
grounds to believe a serious data breach
occurred.
There is also provision for the Commissioner to
exempt an entity from providing notification of
a serious data breach where the Commissioner
is satisfied that it is in the public interest to do so.

Next steps
Consultation on the exposure draft of the
Bill is open until 4 March 2016. Agencies
likely to be affected should consider the
proposed mandatory notification scheme to
determine its impact and, if appropriate, make
submissions by the closing date.

• the kinds of information concerned, and
• recommendations about the steps the
individuals should take in response.

The Bill provides the Privacy Commissioner
with the power to issue a written direction to
the entity, requiring it to provide notification
if the Privacy Commissioner believes that a
serious data breach has occurred and that no
notification has been given by the entity.
Failure to comply
If an entity fails to comply with the obligations
imposed by the Bill, it will be deemed to have
interfered with the privacy of an individual for
the purposes of the Privacy Act. Accordingly,
the Privacy Commissioner:
• may use his or her existing powers to
investigate, make determinations and
provide remedies for non-compliance
with the Privacy Act, and
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Agreeing on civil penalties
The High Court has removed any
concerns over the ability of regulators
to make submissions to courts on the
appropriate response to a breach of civil
penalty provisions.
In Commonwealth v Director, Fair Work
Building Inspectorate, the High Court
considered the role of regulators in bringing
civil penalty proceedings and concluded
that, like any party to a civil proceeding,
regulators are able to make submissions or
reach agreements on what they consider the
appropriate penalty to be.

Background
The Director of the Fair Work Building
Industry Inspectorate brought civil penalty
proceedings in the Federal Court against two

By Daniel Stewart

unions involved in unlawful industrial action
and in breach of a civil penalty provision
under the Building and Construction Industry
Improvement Act 2005 (Cth). The unions and
the Director had filed an agreed statement
of facts and submissions on the civil penalty
amount that the parties were seeking from
the Court. The agreed facts said that, “subject
to the discretion of the Court to fix an
appropriate penalty, [those penalty amounts
are] satisfactory, appropriate and within the
permissible range in all the circumstances”.
The primary judge referred the matter to
the Full Federal Court due to a concern that
the decision in Barbaro v The Queen (2014)
253 CLR 58, in which the High Court held it
was not appropriate for the prosecution to
nominate an available range of sentences,

also applied to civil penalty provisions. The
Full Federal Court held that the importance of
civil penalties being fixed by an independent
court meant that the appropriate penalty
could not be, in effect, determined by
agreement between the parties.

The High Court’s decision
The High Court, however, held the reasoning
in Barbaro did not apply to civil penalty
provisions. The various judgments of the
High Court emphasised that Barbaro was
concerned with the prosecution suggesting
sentences that a court of criminal appeal
would be persuaded was either “so
manifestly excessive or inadequate as to
be affected by error of principle”. The
prosecution would therefore be involved in
anticipating the “indeterminate boundaries
of the available range of sentences” and,
as Gageler J noted, put at risk the “sharp
distinction which must exist within the
criminal justice system between the roles of
the prosecution and the court in exercising
the coercive power of the state in the
punishment of criminal guilt”.
Civil penalty proceedings, however, can be
distinguished from criminal proceedings. As
the plurality of French CJ, Kiefel, Bell, Nettle
and Gordon JJ suggested, where the parties
have agreed to an appropriate penalty, the
role of the court is to determine whether
that proposal is appropriate. A court is not
bound by the parties’ agreement, but may
only depart from any agreed penalty where
it considers it to be inappropriate not just
different from what the court, in the absence
of submissions from the parties, might have
considered an appropriate penalty. The
High Court therefore accepted civil penalty
provisions as a form of civil proceeding in
which the “issues and scope of possible
relief are largely framed as the parties
may choose”.
Benefits of allowing agreed penalties

of the court’s and the regulator’s resources.
As a party to civil proceedings, the regulator
is in the same position as any other party in
making submissions, which will be considered
in the Court’s decision. The regulator can
also “offer informed submissions as to the
effects of contravention on the industry being
regulated and the level of penalty necessary
to achieve compliance”.
Distinguishing between civil and criminal
penalties
The plurality judgment emphasised the clear
legislative intention in distinguishing between
civil and criminal penalties. The history of
the Act, the range of orders available upon
a breach of a civil penalty provision and the
range of eligible persons—including the
Director, who can bring an action—clearly
implies the application of civil procedures. As
Keane J suggested, the distinction between
civil and criminal provisions are not always
clear but here the label of civil penalty and
the purpose of deterrence allowed a more
active role for the regulator, subject always
to the court ensuring any civil penalty is both
just and not simply an acceptable cost of
doing business.

Matter returned to the Federal Court
The High Court remitted the matter back to
the Federal Court for the appropriate penalty
to be considered. The question of whether
the Court could reject an agreed penalty and
impose a greater penalty was not decided,
although the Court commented that in those
circumstances it may be appropriate to give
the parties an opportunity to withdraw their
consent or otherwise be heard.
The High Court’s decision recognises the
prejudicial impact civil penalties can have
in pursuit of regulatory objectives while,
by encouraging agreement on appropriate
penalties, also emphasising the important role
of regulators in using those penalties in the
public interest.

There are numerous public benefits in
enabling agreed penalties, including avoiding
complex litigation and making efficient use
Page 6 | March 2016 | Sparke Helmore Lawyers
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Contract construction—Uncertainty
remains

By Richard Morrison and Ashley Cahif

The High Court has refused to answer the
contractual construction question of whether
ambiguity must be shown (the “ambiguity
gateway”) before a court can consider
evidence of the surrounding circumstances
when interpreting a written contract.
As discussed in our recent publication
Surrounding circumstances and contract
construction: Is there still an ambiguity
gateway?, there is a great deal of uncertainty
as to whether the ambiguity gateway applies.
It had been hoped that the High Court
decision involving contractual construction
in Mount Bruce Mining Pty Limited v Wright
Prospecting Pty Limited & Anor (Mount Bruce
Mining) would settle this matter. However, as
the case did not directly raise the issue, the
High Court expressly refused to determine it.

Background
Until 2011, appellate courts held that evidence
of surrounding circumstances was always
admissible to assist in the construction of
a contract, whether or not the contractual
language was ambiguous or susceptible of
more than one meaning.
This view changed in the High Court special
leave application in Western Export Services
Inc v Jireh International Pty Ltd (Western Export
Services), where three members of the High
Court stated that this view was inconsistent
with the “true rule” as stated by Mason J in
Codelfa:
“The true rule is that evidence of
surrounding circumstances is admissible
to assist in the interpretation of the
contract if the language is ambiguous or
susceptible of more than one meaning.
But it is not admissible to contradict the
language of the contract when it has a
plain meaning.”
While this statement was controversial and the
binding status of a special leave application
was questioned, most, if not all courts took
the view that the guidance in Western Export
Services should be followed until further
Page 8 | March 2016 | Sparke Helmore Lawyers

direction from the High Court. Accordingly, it
was hoped that certainty would be restored in
this area.
However, the recent High Court decision in
Electricity Generation Corporation t/as Verve
Energy v Woodside Energy Ltd (Woodside) has
created further uncertainty.
In Woodside, the majority of the High Court
took into account surrounding circumstances
known to both parties in the construction of
the gas supply agreement without any express
consideration of whether the language of the
agreement was ambiguous. Unfortunately,
Western Export Services was not directly
addressed by the High Court in coming to
its decision. This has led to the view that
Woodside restored the pre-Western Export
Services position adopted by the appellate
courts, that is, there is no longer a need for
ambiguity before evidence of surrounding
circumstances could be used to assist in the
construction of a contract.
However, there is a countervailing view that
the High Court would not impliedly overrule
the authority of Western Export Services. With
the lack of guidance from the High Court’s
decision and little appellate court direction,
contract lawyers and courts are struggling to
deal with the uncertainty.

The High Court’s decision
While the High Court refused to determine the
issue in Mount Bruce Mining, they did provide
some guidance on the authorities.
Chief Justice French and Justices Nettle and
Gordon stated the current law set out in
Codelfa and Woodside, without providing
any guidance on the apparent inconsistency
between them, before outlining the following
guiding principles:
• A contract’s provisions are to be determined
objectively, by reference to their text,
context and purpose.
• To determine the meaning of a commercial
contract’s terms, it is necessary to ask what
a reasonable businessperson would have

understood those terms to mean. This
requires consideration of the language
used, the circumstances addressed by the
contract and the commercial purpose or
objects to be secured by the contract.
• Ordinarily, this process can be done by
reference to the contract alone. Further, if
an expression in a contract is unambiguous
or can only have one meaning, evidence
of surrounding circumstances cannot be
adduced to contradict its plain meaning.
• However, sometimes recourse to events,
circumstances and other factors external to
the contract are necessary, for example
• to identify the commercial purpose or
objects of the contract, and
• to determine the proper construction,
where there is a constructional choice.
• What may be referred to are events,
circumstances and other factors external
to the contract, which are known to the
parties or assist in identifying the purpose
or object of the transaction. What is
inadmissible is evidence of the parties’
statements and actions reflecting their
actual intentions and expectations.
• Other principles are relevant in the
construction of commercial contracts.
For example, unless a contrary intention
is indicated in the contract, a commercial
contract should be construed so as to
avoid it “making commercial nonsense or
working commercial inconvenience”.

Justices Kiefel and Keane stated:
• citing Codelfa, regard may be had to the
mutual knowledge of the parties to an
agreement in the process of construing
it. There may be a need to regard the
circumstances surrounding a commercial
contract to construe its terms or to imply a
further term, and
• citing Woodside, a commercial contract
should be construed by reference to the
surrounding circumstances known to the
parties and the commercial purpose or
objects to be secured by the contract to
avoid a result that could not have been
intended.
Justices Bell and Gageler stated that until the
High Court decides the matter, courts should
approach the question by applying Codelfa,
which remains the binding authority.

Some certainty
Although the High Court refused to answer
the ambiguity gateway question, they
unanimously held that statements made by
the High Court in the course of reasons for
refusing a special leave application do not
create precedent and are not binding.

Where are we now?
Based on the guidance provided by the High
Court, the binding authority remains the
decision in Codelfa, and while it appears
there are circumstances where surrounding
circumstances may be considered, it is unclear
what they are. Unfortunately, until this matter
is raised in, and determined by, the High
Court, we are left with differing intermediate
appeal court decisions.
Sparke Helmore Lawyers | March 2016 | Page 9
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UK’s Supreme Court casts doubt on the
High Court’s reasoning

By Ashley Cahif

In yet another twist to the repercussions of the
2013 High Court decision Andrews v Australia
and New Zealand Banking Group (Andrews),
which threw the law of penalties into
confusion, the United Kingdom Supreme Court
(UKSC) has handed down a decision expressly
disapproving Andrews.

Recap of the Andrews decision
In Andrews, the High Court was asked to
decide whether a payment, in this case certain
bank fees, could be a penalty in circumstances
where there was no breach of contract.
Importantly, the Court was not asked to decide
whether the bank fees in question were, in
fact, a penalty.
Ultimately, the Court held that a payment
could be a penalty even if there was no breach
of contract (see our previous article, What the
Andrews decision means for your agency’s
agreements). In coming to this conclusion, it
reversed its previous decisions and underlying
reasoning on the issue, several recent Court of

Appeal decisions and the generally accepted
position in Australia. This new position
was based on the Court’s formulation of a
threshold test for a penalty, which provided
that:
“In general terms, a stipulation prima
facie imposes a penalty on a party (the
first party) if, as a matter of substance,
it is collateral (or accessory) to a primary
stipulation in favour of a second party
and this collateral stipulation, upon
the failure of the primary stipulation,
imposes upon the first party an
additional detriment, the penalty, to
the benefit of the second party. In
that sense, the collateral or accessory
stipulation is described as being in the
nature of a security for and in terrorem
of the satisfaction of the primary
stipulation.”
In essence, the Court held there is a distinction
between a collateral stipulation to secure the
performance of a primary obligation, which is

a penalty, and a payment in return for further
services or accommodation, which is not a
penalty. The decision creates great uncertainty
because, although it provides a threshold test,
it gives very little guidance on the criteria to be
applied to determine whether a provision is in
fact a penalty.
To confuse matters more, in Andrews the High
Court also stated:
• the penalties doctrine is a matter of equity
rather than contract
• the penalties doctrine is not engaged if
the compensation to the beneficiary of the
clause is not capable of assessment, and
• a penalty is not void or unenforceable,
but is able to be enforced to the extent
necessary to recover the loss actually
suffered.
Each of these propositions are controversial
and, due to the lack of guidance in the
decision, creates a high degree of uncertainty
in their application.
Additionally, the Andrews decision has led
many to question the status of a number of
commonly used commercial terms, including:
• take or pay clauses
• break fees
• termination for convenience payments
• performance-based incentives, such as loss
of incentive payments for not delivering a
project early
• compulsory transfer obligations
• additional interest rates for late payment
indemnities, and
• time bars.

How the courts have applied Andrews
As business and the courts have grappled with
the implications of the Andrews decision, the
approach of most courts has been to recite
the Andrews test of when a provision could
be a penalty but then apply the previous law,
with little analysis of whether the provisions in
question actually meet the Andrews test.

What did the United Kingdom Supreme Court
say about Andrews?
In its judgment in Cavendish Square Holding
BV v Talal El Makdessi and ParkingEye Limited
Page 10 | March 2016 | Sparke Helmore Lawyers

v Beavis UKSC 67 (Cavendish and ParkingEye),
the United Kingdom Supreme Court
considered the Andrews decision as part of its
wider consideration of the doctrine of penalties
applicability.
The UKSC did not agree with the decision in
Andrews. This in itself does not mean that the
High Court will revisit its decision, as there are
numerous areas of law where Australia and
England now diverge. However, the UKSC
went further and questioned the correctness
and underlying reasoning of the Andrews
decision, including stating that:
• the decision was a “radical departure from
the previous understanding of the law”
• the High Court’s reasoning was not
consistent with the equitable rule on which
it is stated to be based
• there was no separate equitable jurisdiction
for penalties since 1873, with three possible
exceptions that are not applicable in these
cases
• the High Court’s redefinition of a penalty
is difficult to apply to the case that it is
directed, where there is no breach of
contract, and
• the decision does not address the major
legal and commercial implications of the
decision’s repercussions.
The UKSC summarised the impact of the
decision, stating “potential assimilation of all
of these to clauses imposing penal remedies
for breach of contract would represent the
expansion of the courts’ supervisory jurisdiction
into a new territory of uncertain boundaries,
which has hitherto been treated as wholly
governed by mutual agreement”.

Implications
While the High Court is not bound by the
UKSC, the UKSC’s decisions have strong
persuasive force. Further, given the explicit
criticism of the High Court’s underlying
reasoning, when the next penalties case is
decided by the High Court (expected to be
early this year) it is likely to elicit a clear position
and significant guidance.
We will keep you informed of developments
in this area.
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Uberisation of the economy: Where does
work, health and safety fit?

By Penny Stevens and Sam Jackson

The sharing economy continues to expand;
UberX offers transport services without
owning vehicles and AirBNB provides
accommodation without owning real estate.
It’s a new economy—but still subject to many
old economy rules and regulations, including
work health and safety (WHS).
It is clear that WHS obligations continue to
apply to those who participate in the sharing
economy, including those who set up sharing
“hubs”, such as Uber and AirBNB, and
those who provide services through those
hubs. It is also clear that the Commonwealth
Government, or any person conducting a
business or undertaking (a PCBU) for the
purposes of the Work Health and Safety Act
2011 (Cth) who allows their workers to use
services through the sharing economy, will
also be subject to the same WHS obligations
that apply when their workers are at work
in any other workplace for its business
or undertaking.
With WHS obligations applying in a
marketplace with rapidly changing and
differing regulations across the country,
the Commonwealth must exercise extreme
caution, apply a traditional WHS risk
management approach and ensure policies are
clear and consistent to provide a workplace
that is, as far as reasonably practicable, safe
and without risks to health and safety.

Expansion of the sharing economy:
Governments and regulators struggle to
keep up
A recent survey of Australian consumers
reported that one in eight Australians have
used a sharing service such as UberX, while
almost 7% of Australians have offered their
services or property through the sharing
economy. It is estimated UberX alone has been
used in excess of five million times since its
introduction in Australia in April 2014.
There are compelling reasons for using the
sharing economy. For example, a recent
Page 12 | March 2016 | Sparke Helmore Lawyers

Choice study found that UberX was around
nine times out of ten cheaper compared with
conventional taxis, with taxis generally 40%
more expensive.
As the sharing economy expands,
governments and regulators are trying their
best to keep up. On 30 October 2015, the
ACT became the first State or Territory to
legalise the use of UberX. Since then, NSW
and Western Australia have legalised UberX
by introducing some level of regulation
for the ride-sharing industry. In the ACT,
drivers are required to be accredited and
registered, undertake criminal and driving
history checks and must submit their car for
safety and mechanical checks. Drivers must
also be alcohol and drug free when working.
Additional requirements are planned for
introduction later this year, including more
detailed insurance requirements.

For example, should workers be permitted to
use UberX instead of a taxi to travel to a work
meeting or to use AirBNB instead of a hotel
during a work trip? Both may be attractive
because they could be cheaper than the
traditional options. However, in the largely
unregulated sharing economy, how can a
PCBU be certain it has systems of work in place
to ensure the safety of its workers while they
are using these services?
Given the recent changes to regulation in
different states and territories, additional
complexities arise if, for example, a worker
is flying from Canberra to Melbourne. Are
different policies required regarding the
worker’s use of UberX to get to and from the
airport in those cities given it is regulated in the
ACT but is unregulated in Victoria?
Regardless of whether UberX is regulated or
not, WHS legislation requires a PCBU to have
systems of work in place that are, as far as
reasonably practicable, safe and without risks
to health. This would involve, for example:
•

Application of WHS duties to the sharing
economy
Debates continue to rage over the way
responsibilities and liability are carved up
in this new marketplace, particularly given
its unregulated and illegal nature in some
jurisdictions. One thing is clear, however,
responsibility and liability cannot be shirked,
particularly when it comes to WHS.
In the unfortunate event of an incident
occurring where services were provided
through the sharing economy, WHS regulators
will not be deterred from conducting a
comprehensive investigation of all parties
involved, including the operator, the service
provider and any PCBU who may have
engaged a worker using the services.
An area that has attracted little attention
during the rapid growth of the sharing
economy is whether it is appropriate for a
PCBU, such as a Commonwealth Department
or Agency, to allow their workers to use the
sharing economy from a WHS perspective.

•

Verifying that any vehicles or
accommodation facilities used by workers
while undertaking work for the PCBU are
safe. For UberX, this would include being
satisfied that the vehicle being used to
provide services has been appropriately
maintained and is roadworthy. In terms
of AirBNB, it would include ensuring the
physical building is safe from hazards such
as asbestos or that the landlord has a fire
evacuation and emergency plan in place.
Verifying that the drivers providing services
are appropriately licensed and qualified
to carry out the work, and have been
provided necessary information, instruction
and training to perform their work in a
safe way.

In the traditional marketplace, a PCBU can
generally be satisfied of the above by requiring
their workers to use licensed and regulated
providers such as taxis and hotels. However,
in the unregulated sharing economy, serious
doubt remains as to whether this can be
achieved.

Way forward
The sharing economy has taken hold both
in Australia and internationally and is

prompting action from governments, taxation
departments and regulators. Until further
regulations are put in place and consistency
exists across the different jurisdictions, there is
still a lack of certainty as to whether UberX and
other providers in the sharing economy provide
services that are as safe as is reasonably
practicable for workers to use.
In the meantime, if the Commonwealth
permits its workers to use the sharing economy
to replace traditional options, they must
remember that WHS duties and obligations
apply and they must be satisfied that use
of these services is as safe as reasonably
practicable.
Regardless of the choice made, the
Commonwealth should make sure its policies
and procedures are updated to deal with the
use of the sharing economy by their workers
during their normal working day. As long as
UberX and AirBNB remain largely unregulated,
or at least differently regulated in different
jurisdictions, there is serious doubt whether it is
appropriate to allow workers to be using these
services.
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Recent developments
There has been a range of
recent legal developments that
affect Commonwealth decisionmakers. Further information on
these developments is available
at www.sparke.com.au
Reservations please—The importance of
reserving rights in a procurement process
Situations beyond what could have reasonably
been contemplated at the start of a
procurement process, can (and do) arise during
the process. This was the case in Karimbla
Properties (No 50) Pty Ltd v State of New South
Wales & Anor [2015] NSWSC 778.
To best manage such circumstances and
to conduct a sound process, consider
using a well-drafted request document.
The document should provide proponents
with the information required to lodge a
value for money submission and should
also provide the requesting agency with
the rights necessary to deal with a range
of circumstances that may arise during
the process. Click here to read more...

Unfriending on Facebook can be bullying
The Fair Work Commission has held that
an employee unfriending a co-worker on
Facebook can contribute to workplace bullying.
This expands the impact of employees’ social
media conduct on employers once again. The
decision emphasises the need for employers
to ensure that appropriate standards of
conduct are upheld in the workplace and
also on employees’ personal social media
accounts where there is a link to the
employment relationship. Click here to read
more...

Changes to paid parental leave
Changes to the Government’s paid parental
leave scheme are one step closer. On
15 September 2015, the Senate Standing
Committee on Community Affairs (Senate
Committee) recommended the Government
pass the Fairer Paid Parental Leave Bill 2015.
Page 14 | March 2016 | Sparke Helmore Lawyers

About the contributors
If passed, the new paid parental leave scheme
will bring changes for many new parents and
employers alike from 1 July 2016. Employers
who offer paid parental leave entitlements
should familiarise themselves with the
impacts of the proposed scheme, to ensure
their benefits remain an effective employee
engagement and retention tool. Click here to
read more...

Do we have an agreement? When having
the will is not enough.
If, as part of negotiating a contract, your
lawyer states that you will sign a document,
is this enough for you to be bound by the
contract? This was the question before the
NSW Court of Appeal in Pavlovic v Universal
Music Australia Pty Limited.
The case highlights the uncertainty that can
be created if negotiations are not formally
recorded in an executed agreement. However,
it also highlights the dangers of not explicitly
stating your intentions about whether the
agreed outcome is still subject to a formal
agreement, as failing to do so carries a risk
that you may be bound even if you did not
intend to be. Click here to read more...

Getting personal—When is information,
personal information?
The Administrative Appeals Tribunal has
significantly refined the test for determining
whether a piece of information is “personal
information”. The decision in Telstra
Corporation Limited v Privacy Commissioner in
December 2015 shows that it’s important to
look at the purpose of the information when
classifying it and confirms a two-step test to
determine personal information, which is:
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• whether the information is about an
individual, and
• if so, whether the relevant individual can be
reasonably identified?
Click here to read more...
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