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Issued under s 7.13(4) of the Motor Accident 
Injuries Act 2017 

DETERMINATION 

The reviewable decision is about whether the 

insurer is entitled to refuse payment of statutory 

benefits in accordance with Part 3 of the Civil 

Liability Act 2002 as applied by s 3.39 (Limitation 

on statutory benefits in relation to certain mental 

harm) of the Motor Accident Injuries Act 2017 

(the MAI Act) and is therefore a merit review 

matter under Schedule 2(1)(t) of the MAI Act. 

1. The determination is as follows: 

(a) the reviewable decision is 

affirmed, and 

(b) pursuant to Sch 1, cl 1(1) of 

the Motor Accident Injuries 

Regulation 2017 the claimant 

is entitled to recover up to 16 

monetary units for legal costs 

of this merit review.  
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STATEMENT OF REASONS 

INTRODUCTION 

1. Xuefeng Hu (the injured person/Mr Hu) was involved in a motor accident on 17 July 2025. 

2. Xiaopei Liu (the claimant) says she is the de facto partner of Mr Hu and she sustained 

psychological injury arising from mental or nervous shock in connection with Mr Hu's 

accident. 

3. A dispute has arisen between the claimant and the insurer as to whether the insurer is 

entitled to refuse payment of statutory benefits in accordance with Part 3 of the Civil Liability 

Act 2002 (the CLA) as applied by s 3.39 of the Motor Accident Injuries Act 2017 (the MAI 

Act) on the basis the claimant is not a close member of the family of Mr Hu. 

4. On 28 August 2025 the insurer declined liability for the claimant's statutory benefits claim on 

the basis the claimant is not a close member of the family of Mr Hu for the purpose of s 3.39 

of the MAI Act and Part 3 of the CLA.  

5. On 19 November 2025 the claimant requested an internal review of that decision. 

6. On 2 December 2025 the insurer issued an internal review decision in which the insurer 

affirmed their decision dated 28 August 2025. 

7. The claimant seeks a merit review of the insurer’s internal review decision dated  

2 December 2025 (the Application). 

SUBMISSIONS 

8. The claimant submits she was Mr Hu’s de facto partner at the time of the accident and was 

therefore a close member of his family for the purposes of s 30 of the CLA. 

9. The claimant submits she and Mr Hu were in a committed and exclusive relationship from 

about August 2024, became engaged in January 2025, and intended to marry after Mr Hu 

completed his studies. The claimant contends the relationship was sexual, serious, publicly 

acknowledged by family and friends, and involved mutual commitment to a shared 

future/future planning. 

10. The claimant accepts she and Mr Hu did not permanently reside together. However, the 

claimant submits full-time cohabitation is not required to establish a de facto relationship. The 

claimant relies on authorities including NSW Trustee and Guardian v McGrath1 (McGrath), 

Sha & Cham2, Jonah & White3, Vaughan v Hoskovich4 and NSW Trustee and Guardian v 

 
1 [2013] NSWSC 1894. 
2 [2017] FamCAFC 161. 
3 [2011] FamCA 221. 
4 [2010] NSWSC 706. 
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Payne5 (Payne) to submit “living together” must be assessed by reference to all of the 

circumstances and does not require occupation of one permanent shared home. 

11. The claimant submits she and Mr Hu lived together whenever circumstances permitted. The 

claimant says the relationship was affected by her work as a flight attendant based in China 

and Mr Hu’s studies in Australia. The claimant relies on evidence they met regularly, stayed 

together during visits in Australia and China, travelled together, communicated daily when 

apart, and maintained the relationship despite geographical separation. 

12. The claimant also relies on material she contends is evidence of financial support. The 

claimant says Mr Hu paid for major shared expenses, including accommodation and travel, 

bought items for her, and transferred money to her when needed. The claimant also relies on 

evidence they discussed marriage, future living arrangements, children, raising a pet and 

saving together to purchase property. 

13. The insurer submits the claimant has not established she was Mr Hu’s de facto partner at the 

time of the accident. The insurer accepts full-time cohabitation is not essential but submits 

the claimant must still prove she and Mr Hu had a relationship as a couple living together at 

the time of the accident. 

14. The insurer submits the evidence does not establish sufficient common residence or shared 

domestic life. The insurer relies on the fact the claimant lived in China, Mr Hu lived in 

Australia, the relationship existed for about 11 months before the accident, and the periods 

spent together were intermittent and generally short. 

15. The insurer submits the claimant’s visits to Australia were largely hotel based and occurred 

while the parties were travelling or visiting tourist destinations. The insurer says those visits 

are more consistent with a long-distance boyfriend-girlfriend relationship than with a de facto 

relationship involving common residence. 

16. The insurer further submits the evidence does not establish meaningful financial dependence 

or interdependence. The insurer relies on the absence of joint property, joint accounts, 

shared liabilities, children, a permanent shared home, and regular household duties. The 

insurer submits gifts, travel expenses and accommodation costs are not sufficient to 

establish a shared domestic financial life. 

17. The insurer also raises concerns about the weight to be given to some of the claimant’s 

evidence, including the statement said to be from Mr Hu, which was signed by his mother 

rather than by Mr Hu, and issues concerning the absence of translation certification. 

However, the insurer did not take up the opportunity of an assessment conference so as to 

cross-examine the claimant or any witness when this issue was raised during the second 

 
5 [2024] NSWSC 1371. 
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preliminary conference. The insurer ultimately confirmed they were content for the matter to 

be determined on the papers.  

18. The insurer submits that, considering all of the circumstances in s 21C(3) of the 

Interpretation Act 1987 (Interpretation Act), the claimant has not proved she and Mr Hu had a 

relationship as a couple living together at the time of the accident and therefore the 

reviewable decision should be affirmed. 

THE ISSUE 

19. There are a number of threshold requirements under Part 3 of the CLA before the claimant is 

entitled to payment of statutory benefits for pure mental harm, including: 

(a) whether the claimant witnessed Mr Hu being injured or put in peril at the scene of 

the accident or whether she is a “close member of [Mr Hu’s] family” (s 30(2) of 

the CLA); 

(b) whether any mental harm suffered by the claimant consists of a recognised 

psychiatric illness (s 31 of the CLA), and 

(c) whether the conditions of s 32 of the CLA are satisfied in relation to duty of care. 

20. There also appear to be potential issues regarding the application of s 3.21 and 3.33 of the 

MAI Act in connection with the claimant residing outside Australia. 

21. This present merit review only concerns the first threshold requirement noted at 19(a) above. 

The claimant does not contend she witnessed, at the scene, Mr Hu being injured or put in 

peril. Accordingly, the issue in this merit review is whether claimant was Mr Hu's de facto 

partner and therefore a close member of his family for the purposes of s 30(2)(b) of the CLA, 

as applied to statutory benefits by s 3.39 of the MAI Act. 

REASONS 

Legislation 

22. Section 3.39 of the MAI Act provides that Part 3 of the CLA, concerning mental harm, applies 

to the payment of statutory benefits in the same way as it applies to the award of damages in 

connection with an injury, subject to any necessary modifications and any modifications 

prescribed by the Motor Accident Injuries Regulation 2017  (the Regulations). 

23. Section 30(2) of the CLA provides that a plaintiff is not entitled to recover damages for pure 

mental harm unless the plaintiff either witnessed, at the scene, the victim being killed, injured 

or put in peril, or is a close member of the family of the victim. 

24. Section 30(5) of the CLA provides that a close member of the family of a victim includes a 

parent or person with parental responsibility, the spouse or partner of the victim, a child or 
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stepchild or other person for whom the victim had parental responsibility, and specified 

siblings or stepsiblings. 

25. Section 30(5) further provides that spouse, or partner means the person to whom the victim 

is legally married, or a de facto partner. 

26. Section 1.4 of the MAI Act adopts the meaning of de facto partner in s 21C of the 

Interpretation Act. 

27. Section 21C(1) of the Interpretation Act provides that a person is the de facto partner of 

another person if the person is in a registered relationship or interstate registered relationship 

with the other person or is in a de facto relationship with the other person. 

28. There is no suggestion the claimant and Mr Hu were in a registered relationship. 

29. Section 21C(2) provides a person is in a de facto relationship with another person if they 

have a relationship as a couple living together and they are not married to one another or 

related by family. 

30. It is not disputed that the claimant and Mr Hu were not married to one another and were not 

related by family. The question is therefore whether they had a relationship as a couple living 

together at the time of the accident. 

31. Section 21C(3) requires all the circumstances of the relationship to be taken into account in 

determining whether two persons had a relationship as a couple at the time of the accident. 

The listed matters include the duration of the relationship, the nature and extent of common 

residence, whether a sexual relationship exists, financial dependence or interdependence 

and any arrangements for financial support, ownership, use and acquisition of property, 

mutual commitment to a shared life, care and support of children, performance of household 

duties, and the reputation and public aspects of the relationship. No particular finding in 

relation to any one matter is necessary. 

32. The task is evaluative. However, the statutory requirement remains that the relevant parties 

must have a relationship as a couple living together that is, there are two requirements the 

first being that they had a “relationship as a couple” and secondly, that they were also “living 

together”. A serious, exclusive and emotionally committed romantic relationship is not 

necessarily a de facto relationship. Nor is an engagement, by itself, sufficient. 

33. It is also relevant to the statutory context that s 30 of the CLA is not expressed as a broad 

close relationship test. The provision does not ask whether the claimant had a close, loving 

or emotionally significant relationship with the injured person in a general sense. It identifies 

particular categories of persons who qualify as close members of the victim's family. 
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34. That distinction is important in this matter. The claimant's evidence that she and Mr Hu were 

close, committed, exclusive, publicly acknowledged and intending to marry is relevant to 

whether she was his de facto partner. However, those matters do not themselves answer the 

statutory question. The claimant must establish she falls within the statutory category of 

spouse or partner, which in this case depends on whether she was Mr Hu's de facto partner 

within s 21C of the Interpretation Act. 

35. It is unnecessary to decide what might be sufficient under differently worded legislation in 

another jurisdiction, or under a provision directed generally to a close relationship. The 

question in this review is confined to the NSW statutory language: whether the claimant was 

a close member of the family by reason of being Mr Hu's de facto partner. 

Evidence 

36. The claimant states she first met Mr Hu on 27 March 2024 and that they had been in a 

committed and exclusive relationship since 10 August 2024. 

37. The claimant was employed as a flight attendant and resided in Tianjin, China. Mr Hu was 

residing in Australia. 

38. The claimant's evidence is that, because of her work and Mr Hu's studies, the relationship 

was primarily long-distance. She says they communicated daily, including by video calls, and 

watched television programs together while apart. 

39. The claimant says she and Mr Hu met in person approximately once per month and spent 

time together during holidays. The claimant also says in a letter of particulars to the insurer 

that these “monthly and seasonal periods” of visits with Mr Hu in Australia increased to 

“about six days each time”. However, both of these particulars appear to overstate the 

evidence. 

40. The claimant's particulars identify a number of occasions when she entered Australia before 

the accident. Prior to the date on which the claimant states she commenced a committed and 

exclusive relationship with Mr Hu those occasions were an overnight stay 25 to 26 May 2024, 

an overnight stay 8 to 9 July 2024 and a two night stay from 20 to 22 July 2024 (total of four 

nights). At that point, however, the claimant and Mr Hu were not in a committed relationship 

and accordingly, this period is of limited relevance to the issue of whether the claimant was a 

close member of Mr Hu’s family at the time of the accident in July 2025. 

41. The claimant’s next visit to Australia is said to be a three night stay from 9 to 12 August 2024 

and it is during this period, on 10 August 2024, that the claimant says she and Mr Hu 

commenced a committed relationship. Thereafter, the claimant’s visits to Australia during 

which she stayed with Mr Hu in hotels and visited tourist places with him are said to have 

occurred as follows prior to the accident: 
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(a) a three night stay 9 to 12 November 2024; 

(b) a two night stay 1 to 3 February 2025; 

(c) a four night stay 3 to 7 March 2025;  

(d) a five night stay 12 to 17 April 2025; 

(e) a three night stay 12 to 15 May 2025, and 

(f) a seven night stay 16 to 23 June 2025. 

42. Accordingly, the evidence does not support a regular pattern of monthly visits as suggested 

in particulars (there is no visit in Sept or October 2024) and establishes only one stay in 

Australia of a duration of six or more nights being 16 to 23 June 2025. 

43. The claimant says that, when she travelled to Australia, Mr Hu took her to tourist places, and 

they stayed together at various hotels in Sydney. 

44. Whilst in particulars the claimant states her visits with Mr Hu in Australia “included but were 

not limited to” the dates set out above the claimant later confirms only 10 dates of entry into 

Australia prior to Mr Hu’s motor accident which coincide with the stay dates set out above. 

The claimant says that on each occasion, she entered Australia on her work related cabin 

crew visa. 

45. The pattern of short stays, including overnight stays, is at least consistent with short visits or 

transit associated with the claimant’s work as an international flight attendant. The evidence 

does not allow me to find the stays were paid for by Mr Hu or that they involved ordinary 

domestic living.  

46. The claimant also says for a period in December 2024 to January 2025 Mr Hu came to her 

hometown, Tianjin, where she introduced him to her family. The claimant says Mr Hu stayed 

with her during that period. Particulars state the period of travel to China between December 

2024 and January 2025 was for a total of 21 days of which only 10 days were spent in the 

claimant’s hometown of Tianjin.  

47. The claimant says in particulars Mr Hu stayed at the claimant’s residence during this 10 day 

period “for most of the time”. However, if evidence of hotel bookings is accepted as evidence 

of the claimant and Mr Hu staying together, this also appears to somewhat overstate the 

evidence. The claimant’s documents include hotel bookings for accommodation located in 

Tianjin on at least four nights during the 10 day period the claimant is said to have been 

staying mostly at the claimant’s residence in Tianjin. There are hotel bookings for 

accommodation located in Tianjin on 6 to 7 January 2025, 10 to 11 January 2025, 11 to 12 

January 2025 and 12 to 13 January 2025. 

48. There is a flight itinerary suggesting travel by someone as follows: 
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(a) Sydney to Seoul on 23 December 2024; 

(b) Seoul to Tianjin on 24 December 2024;  

(c) Tianjin to Singapore on 25 December 2024;  

(d) Singapore to Bali on 26 December 2024, and 

(e) Tianjin to Sydney on 13 January 2025. 

49. The document appears to be a printout of trips from a travel platform, Qunar. Payments are 

recorded in Chinese currency. The itinerary does not identify the passenger, account holder 

or payer. In the absence of that information, I am not able to find the itinerary records flights 

taken or paid for by Mr Hu (or the claimant for that matter). If the flights are said to have been 

taken by Mr Hu it at least seems unusual that Mr Hu would fly from Sydney to Seoul on  

23 December 2024, then to Tianjin the very next day, 24 December 2024 and then almost 

immediately, on 25 December 2024, depart for Singapore given Australia’s close proximity to 

Singapore and numerous direct flights available to Singapore. It also seems unusual for the 

claimant to travel to Singapore for only one night before flying to Bali the next day again, 

given Bali’s even closer proximity to Australia with numerous direct flights.  

50. The claimant states in her statutory declaration she and Mr Hu also travelled together to 

Singapore and Malaysia. There is no mention of Indonesia in the statutory declarations, but a 

further document bundle is said to include evidence of travel together to Singapore and 

Indonesia in December 2024.  

51. There is no evidence of travel by Mr Hu to Singapore, Malaysia or Indonesia, assuming 

absent any evidence to the contrary the above listed flights effectively from Tianjin to Bali via 

Singapore is travel by the claimant. In any event, even accepting in the claimant’s favour that 

Mr Hu also travelled to Singapore for an overnight stay on 24 to 25 December 2024 and then 

travelled to Bali the next day on 26 December 2024 this appears to be part of the same  

21 day trip said to include a 10 day stay in Tianjin rather than separate periods of travel.  

52. The claimant relies on Qunar travel-platform screenshots showing hotel bookings, including 

Sydney hotel bookings and flights involving Tianjin, Sydney, Seoul, Singapore and Bali. I 

accept the screenshots provide some support for the proposition that travel and 

accommodation bookings were made during the relevant period. However, the screenshots 

do not identify the account holder, guest, passenger, payer, payment method or source of 

funds. The fact the amounts are shown in RMB/yuan suggests the bookings were recorded 

through a Chinese travel platform but does not establish that Mr Hu (who resided in 

Australia) paid for them. Nor do the screenshots establish the bookings were shared 

expenses between the claimant and Mr Hu. 
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53. The hotel screenshots have some limited weight as evidence that accommodation was 

booked for short stays in Sydney and elsewhere. However, many of the bookings are for one 

night only and are also consistent with short visits, transit or travel associated with the 

claimant’s work as an international flight attendant. The material does not establish those 

bookings were paid by Mr Hu rather than by the claimant or another source (for example the 

claimant’s employer), or that the accommodation involved a shared domestic living 

arrangement. The flight screenshots are similarly of limited weight because they do not 

identify the passenger or establish Mr Hu took those flights. 

54. The claimant also relies on screenshots of historical account or card statements showing 

expenses at merchants in Australia and China. I accept some entries appear to relate to 

everyday expenses, including food, transport, shopping and other purchases, and some 

entries concern Australian merchants during periods when the claimant says she was in 

Australia. However, the screenshots do not identify the account holder, payer, cardholder or 

beneficiary of the transactions. The references to card numbers ending in 4709 or 3172 do 

not identify Mr Hu or the claimant. Nor do the entries establish the expenses were incurred 

jointly, paid by Mr Hu, or incurred for the claimant’s benefit. This material is therefore of 

limited weight as evidence of financial dependence or interdependence, although it provides 

some support for the proposition that ordinary expenditure occurred during periods of travel. 

55. The everyday expense screenshots are more consistent with ordinary travel and incidental 

expenditure, including meals, transport, shopping and short-stay expenses, than with a 

merger of finances or the maintenance of a shared domestic household. They do not show 

recurring household expenses, shared liabilities, joint financial arrangements or expenditure 

referable to a common residence, and I therefore give them limited weight on the question of 

financial interdependence or living together domestically. 

56. The claimant relies on translated WeChat transaction screenshots as evidence of financial 

support between herself and Mr Hu by way of transfers of funds between the claimant and 

Mr Hu. However, the translation does not identify the account holder and shows limited 

transfers many of which are for trivial amounts for example 70 Chinese yuan (approximately 

$15 Australian dollars). The transfer descriptions are also not indicative of the claimant 

transferring monies to Mr Hu or Mr Hu transferring monies to the claimant. For example, 

most are recorded as “Lorrain initiated transfer” with at least one of these recorded as a 

“refund”. Others are recorded as “FF initiated a payment request, but these relate to a 

“Happy Valentine’s Day” message and “Happy birthday, Sister SUI, hee hee” on  

29 January 2025 being around the time of the claimant’s birthday that month indicating these 

may be records of the claimant’s account involving payments from other third parties such as 

a sister or friend of the claimant perhaps using the term “sister” as an affectionate way of 

referring to the claimant.  
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57. The claimant has not identified which transfers she relies on in the WeChat transactions 

screenshots as transfers made to her account by Mr Hu or transfers by her to Mr Hu and 

there is no description or message attached to any transfer suggesting they might be 

transfers between the two of them.  

58. I accept the screenshots appear to record some transactions or attempted transactions 

involving WeChat users identified as “FF” and “lorrain”. However, the screenshots do not 

identify the account holder, and the material before me does not itself establish “FF” is Mr Hu 

or that “lorrain” is the claimant. Further, two May 2025 transfers are marked as expired and 

therefore do not evidence completed transfers. The February 2025 entry appears to record 

that the account holder paid ¥520 in response to a payment request initiated by “FF”, rather 

than a payment by “FF” to the account holder. The December 2025 transfer post-dates the 

accident. I therefore give the transaction screenshots limited weight as evidence of financial 

dependence or interdependence at the date of accident. 

59. There are tax invoices of two purchases made by Mr Hu, however, at least one of the two 

shows purchase of a “men’s” item purchased by Mr Hu presumably for himself, not the 

claimant. The other appears to be purchase of a passport holder which may have been a gift 

for the claimant, or it may have been purchased by Mr Hu for his personal use.  

60. The claimant relies on translated Taobao, Tmall and Fliggy order screenshots as evidence 

that Mr Hu purchased items for her and paid expenses during the relationship. I accept the 

screenshots appear to record online purchases and one hotel booking. However, the 

screenshots do not identify the account holder, purchaser, payer, payment method, delivery 

address or recipient. Nor do they establish the orders were placed by Mr Hu or that the items 

were purchased for the claimant. The screenshots also do not show purchase dates for most 

items, and the amounts appear to be in RMB/yuan. The hotel booking is relevant only to the 

extent it records a booking for Ibis Styles Sydney Central from 21 to 22 July 2024, but it does 

not establish who paid for or used the booking. I therefore give the screenshots of online 

ordering and a hotel booking limited weight as evidence of financial dependence or 

interdependence between the claimant and Mr Hu as at the date of the accident. 

61. The claimant says she and Mr Hu became engaged on 7 January 2025. She says both 

families were aware of the engagement and that the families discussed marriage 

arrangements. 

62. The claimant says she and Mr Hu intended to marry within approximately one and a half to 

two years, after Mr Hu expected to graduate. 

63. The claimant says she and Mr Hu discussed future living arrangements, including living 

together in Australia if Mr Hu obtained permanent residency, or living together in China if he 

did not. 
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64. The claimant says they discussed saving money together to buy property in the future, 

having a child in the future, and raising a dog in the future. 

65. The claimant says Mr Hu paid for major expenses when they travelled together, including 

accommodation and significant travel costs, while she contributed by paying for meals and 

smaller day-to-day expenses. 

66. The claimant says Mr Hu purchased daily necessities, clothes and shoes for her and 

transferred money to her when needed. 

67. The claimant accepts that they did not own or acquire substantial property together. They did 

not have children. 

68. The claimant says the relationship was publicly recognised by family and friends and was 

shared on social media. 

69. There is also a document represented as a statutory declaration of Mr Hu although it is 

signed by Mr Hu’s mother, not by Mr Hu. The statement is almost identical to the claimant’s 

statement. 

70. Mr Hu's mother provided a statutory declaration in which she says she considered the 

claimant to be her daughter-in-law, that both families supported the intended marriage, and 

that the family treated the couple as engaged. She also says Mr Hu told her he and the 

claimant discussed where they would live permanently and that he wished to have children 

with the claimant. 

71. I accept the claimant’s camera roll screenshots and video of Mr Hu’s phone photo album 

support the claimant’s evidence that she and Mr Hu spent time together, travelled together 

and presented as a couple. However, that evidence is of limited assistance on the central 

issue, because it does not establish the nature and extent of any common residence or that 

the parties were living together as a couple in a shared domestic relationship as of the date 

of the accident. 

72. The absence of further objective evidence is relevant to the weight I give to the claimant’s 

evidence. The claimant has not provided bank statements in the name of Mr Hu or herself 

showing payments between them or payment of shared expenses. Nor has she provided 

work rosters, flight records, employer accommodation records, cabin crew visa records, 

immigration movement records, hotel invoices identifying guests or payers, or travel 

bookings identifying passengers and payers. I do not suggest that any one of these 

documents is essential. However, in circumstances where the claimant relies on regular 

visits, shared travel, hotel stays, financial support and the practical effect of her employment 

as an international flight attendant, the absence of such corroborating material limits the 

weight that can be given to the screenshots and general statements relied upon. 
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Consideration 

General assessment 

73. I accept the claimant and Mr Hu were in a genuine, serious and exclusive romantic 

relationship at the time of the accident. I also accept the relationship involved affection, 

emotional commitment, daily communication, sexual intimacy, public recognition and family 

acknowledgment. I accept the claimant and Mr Hu intended, if circumstances permitted, to 

marry and live together in the future. 

74. Those matters are significant. However, the issue is not whether the parties were in a serious 

relationship, whether they were engaged, or whether they intended to build a shared life in 

the future. The issue is whether, as of 17 July 2025, they were already in a relationship as a 

couple living together within the meaning of s 21C of the Interpretation Act. 

75. Considering all the evidence, I am not satisfied the claimant and Mr Hu were in a de facto 

relationship at the relevant time. 

Duration of the relationship 

76. The relationship commenced, on the claimant's evidence, as a committed and exclusive 

relationship on 10 August 2024. By the date of the accident on 17 July 2025, the relationship 

had lasted approximately 11 months. The engagement had lasted approximately six months. 

77. A short relationship is not incapable of being a de facto relationship. However, in this case, 

the relatively short duration is relevant when assessing whether the limited periods of 

cohabitation were sufficient to amount to a relationship as a couple living together. 

78. The duration factor weighs against the claimant, although it is not determinative. 

Nature and extent of common residence 

79. This is the central issue in the dispute. 

80. The claimant resided in Tianjin, China. Mr Hu resided in Australia for study. The relationship 

was primarily long-distance. 

81. The claimant and Mr Hu did not have a shared permanent residence. They did not lease, 

own or maintain a home together. There is no evidence of a shared address, shared 

tenancy, shared household accounts, shared utilities, shared mail, or other objective indicia 

of a common household. 

82. I accept full-time cohabitation is not required. However, some material element of common 

residence or mutual living is required before parties can be found to be living together as a 

couple. 
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83. The claimant's periods in Australia were short and intermittent. In 2024, they ranged from 

brief stays overnight up to 3 nights. In 2025, they ranged from 2 nights to 7 nights. In total, 

from the time the claimant says she commenced a committed relationship with Mr Hu on  

10 August 2024 until the date of the accident the claimant and Mr Hu had spent a total of 26 

nights together in Australia over seven separate occasions. 

84. The claimant's particulars state that, when she travelled to Australia, Mr Hu took her to tourist 

places, and they stayed together in different hotels. There is no evidence that the claimant 

stayed with Mr Hu at Mr Hu’s Australian residence. 

85. Hotel stays during short visits or holidays may be evidence that a couple spent time together, 

travelled together and were sexually or emotionally intimate. However, in the circumstances 

of this matter, those stays do not establish a common residence or shared domestic 

household. 

86. The evidence does not show the hotel stays were part of an established pattern of domestic 

living. Rather, the evidence suggests episodic visits and travel while the parties otherwise 

maintained separate lives in different countries. 

87. I accept the claimant and Mr Hu travelled together for a longer period of 21 days during 

December 2024 and January 2025 to Tianjin, China, and possibly also to Singapore and 

Indonesia during the same travel period. On the evidence before me this period of travel 

appears to be from about 24 December 2024 to 13 January 2025. I accept for 10 days of this 

21 day period when Mr Hu is said to have visited the claimant’s hometown of Tianjin that he 

stayed in the claimant’s home for up to six of these 10 days. 

88. Even accepting in the claimant’s favour that she and Mr Hu spent the whole period from 

about 24 December 2024 to 13 January 2025 together this brings the periods the claimant 

and Mr Hu stayed together in Australia and overseas since commencing a committed 

relationship on 10 August 2024 to a total of 47 days. This total period spent together from 10 

August 2024 until the date of accident was limited, and most of that time appears to have 

involved travel or hotel stays rather than a settled common residence. 

89. The period of travel in December 2024 and January 2025 is relevant, but it was still a 

temporary visit within an otherwise long-distance relationship. It does not, when considered 

with the short Australian hotel stays, establish the parties had a relationship as a couple 

living together by the time of the accident. 

90. I do not accept the insurer's submission to the extent it suggests people living in different 

countries can never be in a de facto relationship. That is not the law. Extended work, study or 

travel absences may be consistent with a de facto relationship. However, the evidence in this 
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matter does not show that the claimant and Mr Hu had first established a sufficient shared 

domestic life or common residence before those separations. 

91. I find the nature and extent of common residence weighs significantly against the existence 

of a de facto relationship. 

Sexual relationship 

92. I accept the claimant's evidence she and Mr Hu were in an exclusive sexual relationship. 

93. This factor supports the claimant's position, but it is not sufficient by itself. 

Financial dependence or interdependence 

94. The claimant says Mr Hu paid for major shared expenses, including accommodation and 

travel, and bought her items such as necessities, clothes and shoes. The claimant also says 

he transferred money to her when needed. 

95. The claimant also says both she and Mr Hu worked and looked after their own finances 

where they lived. 

96. There is no evidence of joint bank accounts, shared liabilities, shared regular household 

expenses, shared rent, mortgage, utilities or other ongoing domestic financial commitments. 

The evidence of expenses relied on appears to be limited to typical travel and incidental 

expenses and gifts rather than shared living expenses. As noted above, they do not show 

recurring household expenses, shared liabilities, joint financial arrangements or expenditure 

referable to a common residence or referrable to either the claimant’s residence in China or 

Mr Hu’s place of residence in Australia.  

97. Although the evidence is limited for reasons set out above, I accept for the purpose of this 

decision that Mr Hu was generous to the claimant and paid significant expenses during 

travel. I also accept there may have been occasional financial assistance. 

98. However, I am not satisfied the evidence establishes financial dependence or 

interdependence of the kind ordinarily associated with a shared domestic life. The evidence 

is more consistent with expenses and gifts within a serious romantic relationship. 

99. This factor is neutral or weighs only slightly in favour of the claimant. It does not materially 

assist in establishing the requirement in s 21C(2)(a) that the parties had “a relationship as a 

couple living together” (emphasis added).  

Ownership, use and acquisition of property 

100. The claimant accepts she and Mr Hu did not own or acquire substantial property together. 

101. The absence of joint property is not determinative, particularly given the parties' age, 

financial position and stage of life. However, it does not assist the claimant. 
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102. This factor weighs against the claimant, but only modestly. 

Mutual commitment to a shared life 

103. This is the claimant's strongest factor. 

104. I accept the claimant and Mr Hu were mutually committed to each other in a serious way. I 

accept they were engaged, that both families were aware of the engagement, that marriage 

was discussed, and future living arrangements were discussed. 

105. I accept the claimant and Mr Hu discussed future financial planning, property, children and 

raising a pet. 

106. These matters demonstrate a strong mutual commitment to a future shared life. They go well 

beyond a casual relationship. However, the evidence is mainly future-looking. It shows an 

intention to marry, live together and combine lives in the future. The existence of future plans 

does not necessarily mean that, at the date of the accident, the parties were already living 

together as a couple. 

107. I give this factor significant weight in favour of the claimant, but it does not overcome the lack 

of material common residence and shared domestic life at the relevant time. 

Children 

108. The claimant and Mr Hu did not have children. They discussed having children in the future. 

That evidence supports the seriousness of the relationship and the future commitment 

between them. However, there was no care or support of children at the relevant time. 

109. This factor does not assist the claimant in establishing a de facto relationship. 

Household duties 

110. The claimant says when she and Mr Hu were together, Mr Hu performed household tasks, 

including cooking, cleaning and looking after her. 

111. I accept Mr Hu may have cared for the claimant and attended to practical matters when they 

spent time together. However, the Australian stays were in hotels while travelling. Hotels are 

not incapable of being relevant, but they are ordinarily serviced and temporary 

accommodation. They do not usually involve the ordinary performance of household duties 

associated with maintaining a shared home. 

112. There is limited evidence of regular domestic routines, ongoing shared household 

responsibilities, laundry, grocery shopping, maintaining a home, paying utilities, or other 

ordinary incidents of a common household. 

113. The claimant and Mr Hu state when they were in Australia together Mr Hu “took care of most 

of the household responsibilities. [Mr Hu] cooked meals, cleaned and even washed [the 
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claimant’s] personal clothing”. These statements must be assessed in the context of the 

evidence that the claimant’s and Mr Hu’s Australian stays together were in hotels, and 

expense records suggest frequent dining out. I accept Mr Hu may have cared for the 

claimant and attended to practical matters, but the evidence does not establish the 

performance of ordinary household duties in a shared home. It is to be emphasised that 

when together in Australia the claimant and Mr Hu were not sharing a common household. 

For example, they were not staying at Mr Hu’s residence. They were staying in hotels. 

114. I give this factor limited weight. It does not support a finding that the parties had a 

relationship as a couple living together. 

Reputation and public aspects of the relationship 

115. I accept the claimant and Mr Hu were publicly recognised as a couple and that their families 

and friends were aware of the relationship and engagement. I accept that the relationship 

was acknowledged on social media. 

116. This factor weighs in favour of the claimant. However, public recognition as a couple or as 

fiancés does not necessarily establish a de facto relationship where the evidence does not 

establish sufficient common residence or shared domestic life. 

117. I have considered the claimant’s oral submissions during the second preliminary conference 

that all of the claimant’s and Mr Hu’s family and friends regarded them as being in a de facto 

relationship, or words to the effect that “their whole world” regarded them in that way. I 

accept the relationship was publicly acknowledged and that this supports the public and 

reputational aspect of the relationship. However, the only witness statement from a person 

outside the relationship is from Mr Hu’s mother. There are no witness statements from the 

claimant’s family or from friends of either the claimant or Mr Hu. In any event, the views of 

family and friends are not determinative of the legal characterisation of the relationship under 

s 21C. The question remains whether, having regard to all of the circumstances, the claimant 

and Mr Hu had a relationship as a couple living together at the date of the accident. 

Weight of the statements and other matters 

118. The insurer submits the claimant's statement, Mr Hu's statement and Mr Hu's mother's 

statement (all of which are submitted in the form of statutory declarations) should not be 

relied upon because of issues concerning statutory declaration formalities and translation. 

119. The material does not include a properly signed statement from Mr Hu or certification that the 

English-language statements were translated or interpreted to the deponents before signing. 

The documents are also said to be executed in Sydney in circumstances where the 

deponents are in China. 
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120. The insurer was given an opportunity to request an assessment conference for the purpose 

of cross examining the claimant and/or Mr Hu and/or Mr Hu’s mother in light of the issues 

with the statutory declarations but declined an assessment conference and confirmed they 

were content for the matter to proceed on the papers. 

121. I have considered the substance of the material. I agree with the insurer that questions arise 

in relation to the statutory declaration formalities and translation. However, as the insurer did 

not seek an assessment conference or otherwise seek to test the evidence, I have 

proceeded on the basis the substance of the accounts may be considered. Even accepting 

those accounts at their highest, I am not satisfied the statutory test is met. 

122. The claimant also submits the insurer communicated with her throughout aspects of Mr Hu's 

claim after the accident. That may show that the insurer dealt with her as a practical point of 

contact after the accident. It does not determine her legal status at the date of accident, and I 

give it little weight on the statutory question now before me. 

123. Even taking the claimant's evidence at its highest by ignoring various deficiencies in the 

evidence and accepting all of the claimant’s evidence, I am not satisfied the statutory test is 

met.  

124. Importantly, s 21C of the Interpretation Act does not require only proof of a close or 

committed relationship. The statutory phrase is “a relationship as a couple living together”. 

The authorities relied on by the parties confirm full-time cohabitation is not required, but they 

also confirm the requirement of living together remains a fundamental part of the test. 

The caselaw 

125. The claimant relies on the decision in Payne. I accept Payne confirms full-time cohabitation, 

or exclusive residence in one home, is not required before parties may be found to be in a 

de facto relationship. The decision also confirms the question is one of fact and degree, 

assessed having regard to the whole of the relationship. 

126. However, Payne does not remove the requirement that the parties be “living together” 

within the meaning of s 21C of the Interpretation Act. To the contrary, Payne confirms living 

together is a separate and indispensable requirement (as noted in paragraph 124 above), 

requiring mutual living in a common residence to some material extent, although not 

necessarily on a full-time or exclusive basis. 

127. The facts in Payne were unusual. The relationship in Payne was very long-standing. 

Although the parties maintained separate residences, there was a regular and settled 

pattern of daily domestic life over many decades. The deceased spent a very significant 

part of his daily life at Ms Payne's home. He had a key, kept personal items there, shared 
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meals, shopping, a pet and domestic routines, and the parties provided practical domestic 

care and support to one another. 

128. The present case is materially different. The claimant and Mr Hu had been in an exclusive 

relationship for approximately 11 months by the date of accident. They lived in different 

countries. Their periods together were intermittent and generally short. The claimant did not 

stay with Mr Hu at Mr Hu’s residence in Australia when she came to Australia but instead, 

they stayed in hotels while visiting tourist places. Save for a period of up to six days when 

Mr Hu stayed at the claimant’s home in Tianjin, Mr Hu’s travel to China with the claimant for 

a period of 21 days inclusive of possible visits to Singapore and Bali also involved hotel 

stays and tourist activity. The evidence does not establish a settled shared household, 

regular domestic routine, shared residence, or material mutual living in a common 

residence. 

129. Accordingly, Payne does not assist the claimant except to the limited extent it confirms full-

time cohabitation is not necessary. When properly understood, Payne supports the 

conclusion that the claimant must still prove a material element of common residence or 

mutual domestic living. On the evidence in this matter, that requirement is not satisfied. 

130. The claimant also relies on McGrath, particularly the observation that “living together” may 

be understood by reference to “coupledom”, involving a merger of two lives. I accept 

McGrath supports the proposition that a de facto relationship does not require continuous 

or full-time cohabitation, or occupation of one permanent shared residence. I also accept 

emotional commitment, public recognition and the way in which the parties present 

themselves as a couple are relevant considerations. 

131. However, McGrath does not stand for the proposition that a serious, committed and 

emotionally close relationship is sufficient without a material element of living together. As 

explained in Payne, the statement in McGrath concerning “coupledom” must be understood 

in light of the statutory requirement in s 21C(2) of the Interpretation Act that the parties 

have a relationship as a couple “living together”. Payne confirms “living together” is a 

distinct and indispensable requirement, involving mutual living in a common residence to 

some material extent, although not necessarily exclusively or full-time. 

132. McGrath is also factually distinguishable. It was a borderline case in which the parties had 

stayed together most weekends and there was, on the Court’s analysis, an element of 

common overnight residence. In the present matter, the claimant and Mr Hu lived in 

different countries, the relationship was of comparatively short duration, and the periods 

together in Australia were intermittent, involving short hotel stays while visiting tourist 

places. The evidence, if accepted, demonstrates a serious and committed relationship, and 
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future plans to merge lives more fully, but it does not demonstrate their lives had already 

merged in the domestic sense required by s 21C. 

133. I have also considered the other authorities relied on by the claimant, including Sha & 

Cham, Jonah & White and Vaughan v Hoskovich. I accept those authorities support the 

proposition that a de facto relationship does not require continuous or full-time cohabitation, 

and that periods of separation due to work, study or other practical circumstances do not 

necessarily preclude a finding that parties were living together as a couple. However, those 

authorities do not remove the requirement that there be a sufficient material element of 

common residence or mutual domestic living. They are therefore distinguishable from the 

present matter, where the evidence establishes short and intermittent visits, predominantly 

involving hotel stays and travel, rather than a settled shared household or domestic life. 

Summary 

134. I conclude the claimant and Mr Hu were in a genuine, committed, exclusive and publicly 

acknowledged romantic relationship at the time of the accident. I also accept they were 

engaged and intended, subject to future circumstances, to marry and live together. 

135. Those findings do not end the inquiry. Section 30 of the CLA is directed to defined categories 

of close family member, not to a broader category of persons who were in a close 

relationship with the victim. The claimant must establish she was Mr Hu's spouse or partner, 

and in this case that means establishing she was his de facto partner. 

136. Payne is distinguishable. The relationship in that case involved a long-standing, settled and 

daily domestic life centred substantially around one home, notwithstanding the maintenance 

of separate residences. The present matter on the other hand involves a serious long-

distance relationship with short visits and future plans, but not sufficient common residence 

or mutual domestic living. 

137. I am not satisfied that, as of 17 July 2025, the claimant and Mr Hu had a “relationship as a 

couple living together”. 

138. The relationship was primarily long-distance. The parties lived in different countries. Their 

periods together were intermittent and generally short. In Australia, they stayed in hotels 

while visiting tourist places. They did not have a shared home, shared household, joint 

property, ongoing shared domestic financial arrangements, children, or sufficient evidence of 

regular household duties. 

139. The evidence establishes a serious relationship with future plans, but not a de facto 

relationship at the relevant time. 
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140. I am therefore not satisfied the claimant was Mr Hu's de facto partner within the meaning of s 

21C of the Interpretation Act. It follows that the claimant was not the spouse or partner of Mr 

Hu and was not a close member of Mr Hu's family for the purposes of s 30 of the CLA. 

141. The insurer is entitled to refuse payment of statutory benefits in accordance with Part 3 of the 

CLA as applied by s 3.39 of the MAI Act. 

CONCLUSION 

142. For the reasons set out above I am not satisfied on the balance of probabilities that the 

claimant was Mr Hu’s de facto partner at the time of the accident within the meaning of s 21C 

of the Interpretation Act.  

143. The insurer is entitled to refuse payment of statutory benefits to the claimant in respect of the 

claim for mental harm arising from the accident involving Mr Hu on 17 July 2025. 

144. The reviewable decision is therefore affirmed. 

145. The claimant seeks regulated costs on the basis this merit review under Sch 2(1)(t) is a 

regulated merit review matter under Sch 1(2)(d) of the Regulation. 

146. I am satisfied the claimant is entitled to recover regulated legal costs of this merit review in 

the amount of up to 16 monetary units. 

LEGISLATION AND GUIDELINES 

147. In making this decision, I have considered the following: 

• the Application, Reply and supporting documents, 

• MAI Act; 

• Motor Accident Guidelines,  

• the Regulation,  

• CLA, and 

• Interpretation Act. 

 

 


